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Introduction 

The  Department  of  Health,  Education, 
and  Welfare  Is  faced  with  the  difficult 
question  of  designing  effective  proce¬ 
dures  for  managing  an  increasing  num¬ 
ber  of  civil  rights  complaints.  This  is  not 
only  a  Departmental  issue;  it  is  rather  an 
issue  for  the  entire  country.  The  basic 
concept  of  civil  rights,  equal  protection 
for  each  citizen  under  the  law,  is  not  at 
issue,  but  the  question  of  the  best  way  to 
administer  and  make  viable  that  goal  is. 

At  the  heart  of  our  difficulty  are  such 
problems  as  these: 

How  do  we  afford  each  individual  at¬ 
tention  to  his  or  her  case  and  at  the 
same  time  deal  effectively  with  the  astro¬ 
nomical  growth  in  the  number  of  cases 
which  must  be  considered?  - 

How  do  we  establish  priorities,  and 
thereby  organize  our  work,  when  each 
Individual  case  potentially  has  an  equal 
claim  on  the  available  resources? 

Because  these  are  more  than  just 
Health,  Education,  and  Welfare  Issues, 
and  because  we  seem  to  be  faced  with 
antithetical  imperatives,  we  have  taken 
extraordinary  steps  to  provide  for  the 
broadest  public  commentary.  No  new 
regulations  have  been  proposed  in  place 
of  these  which  are  now  withdrawn.  In¬ 
stead,  we  are  making  an  open  advertise¬ 
ment  for  ideas. 

To  give  some  focus  to  our  concerns  and 
to  the  issues  raised  in  the  comments  to 
the  earlier  regulations,  the  Office  for 
Civil  Rights  has  posed  a  series  of  detailed 
questions  which  follow  and  may  serve  as 
a  starting  point  for  public  commentary. 
In  addition,  we  are  publishing,  outside 
the  Federal  Register,  a  summary  of 
these  issues,  along  with  an  invitation  to 
comment.  It  is  our  hope  that  these  un¬ 
precedented  actions  will  provide  an  op¬ 
portunity  for  all  those  Interested  in  these 
matters  to  help  shape  a  national  response 
to  these  very  difficult  questions. 

As  Secretary  of  Health,  Education,  and 
Welfare,  I  most  sincerely  invite  your  par¬ 
ticipation  in  this  matter. 

Purpose 

On  June  4,  1975,  the  Department’s 
Office  for  Civil  Rights  published  in  the 
Federal  Register  a  Notice  of  Proposed 
Rulemaking  concerning  the  administra¬ 
tion  and  enforcement  of  certain  civil 
lights  laws  and  authorities. 

Hie  purpose  of  this  notice  is  to  with¬ 
draw  the  Notice  of  Proposed  Rulemaking 
issued  last  June  4,  and  to  seek  public 
comment  on  a  number  of  Important 
questions  relating  to  the  Department’s 
enforcement  policy. 


After  the  Department  has  had  an  op¬ 
portunity  to  evaluate  the  comments  on 
these  questions,  the  Office  for  Civil  Rights 
intends  to  issue  a  new  Notice  of  Proposed 
Rulemaking  concerning  consolidated 
procedural  rules. 

The  Department’s  objective,  in  issuing 
this  Notice  of  Intent,  is  to  encourage 
citizen  participation  in  the  process  of 
developing  proposed  regulations.  The 
Secretary  strongly  believes  that  the  views 
of  persons  and  organizations  likely  to 
be  affected  by  the  Department’s  regula¬ 
tions  should  be  brought  to  bear  in  the 
process  in  a  meaningful  way,  and  that 
one  means  of  accomplishing  this  goal  is 
to  stimulate  public  discussion  of  impor¬ 
tant  issues  prior  to  publishing  a  notice  of 
proposed  rulemaking. 

Scope 

The  questions  raised  for  public  com¬ 
ment  in  this  Notice  of  Intent  concern  the 
procedures  the  Department  should  adopt 
in  certain  areas  to  enforce  various  civil 
rights  laws  and  authorities.  These  laws 
and  authorities  are  as  follows; 

Title  VI  of  the  Civil  Rights  Act  of  1964, 
which  prohibits  discrimination  in  fed¬ 
erally  assisted  programs  on  the  basis  of 
race,  color,  or  national  origin  (42  U.S.C. 
2000d;  as  implemented  by  45  CFR  Part 
80). 

Title  IX  of  the  Education  Amendments 
of  1972  which,  with  certain  exceptions, 
prohibits  sex  discrimination  in  federally 
assisted  education  programs  (20  U.S.C. 
1681,  et  seq.;  as  implemented  by  45  CFR 
Part  86) . 

Sections  799A  and  855  of  the  Public 
Health  Service  Act,  under  which  schools 
of  medicine,  osteopathy,  dentistry,  vet¬ 
erinary  medicine,  optometry,  pharmacy, 
podiatry,  and  public  health,  health- 
related  training  centers,  and  schools  of 
nursing  applying  for  Federal  support 
must  provide  the  Secretary  a  satisfactory 
assurance  that  there  is  no  discrimination 
on  the  basis  of  sex  in  admission  (45 
U.S.C.  295h-9  and  2986-2;  as  imple¬ 
mented  by  45  CFR  Part  83) . 

Section  504  of  the  Rehabilitation  Act 
of  1973,  which  prohibits  discrimination 
against  qualified  handicapped  persons  on 
the  basis  of  physical  or  mental  handicap 
in  federally  assisted  programs  (29  U.S.C. 
794) .  ' 

Section  407  of  the  Drug  Abuse  Office 
and  Treatment  Act  of  1972  (21  U.S.C. 
1174). 

Section  321  of  the  Comprehensive  Al¬ 
cohol  Abuse  and  Alcoholism  Prevention, 
Treatment  and  Rehabilitation  Act  of 
1970  (42  U.S.C.  4581). 

Background 

The  Notice  of  Proposed  Rulemaking 
of  June  4,  1975,  solicited  public  comment 
during  a  period  ending  July  21,  1975. 
The  initial  comment  period  was  extended 
on  October  2, 1975,  (40  FR  45442)  to  give 
the  Department  additional  time  to  assess 
the  issues  involved,  to  consult  with  mem¬ 
bers  of  Congress  and  the  public,  and  to 
receive  further  comment.  In  all,  142  writ¬ 
ten  comments  were  received. 

The  major  concern  of  persons  sub¬ 
mitting  comments  on  the  proposed  regu¬ 
lation  was  the  Department's  position 


concerning  the  treatment  to  be  accorded 
complaints  of  discrimination.  Almost 
without  exception,  persons  submitting 
comments  strongly  opposed  the  approach 
outlined  in  proposed  Section  81.6  under 
which  the  Department  would  investigate 
complaints  on  a  discretionary  basis.  Gen¬ 
erally,  the  comments  opposed  the  pro¬ 
posed  regulation’s  departure  from  the 
existing  provision  in  45  CFR  Part  80. 

The  Secretary  shares  the  concerns  ex¬ 
pressed  in  the  comments,  and  has  an¬ 
nounced  the  Department’s  policy  to  en¬ 
sure  that  all  complaints  of  discrimina¬ 
tion  submitted  to  HEW  are  resolved  in  a 
timely  manner.  In  the  Secretary’s  view, 
the  attention  the  Department  gives  to 
complaints  is  particularly  critical  where 
grievances  allege  violations  of  statutorily 
protected  rights  and  where  the  program 
services  and  employment  practices  un¬ 
der  challenge  are  supported  by  Federal 
financial  assistance. 

The  central  objective,  therefore,  is  to 
develop  a  complaint  resolution  process 
that  works  effectively.  In  the  first  in¬ 
stance,  the  various  procedures  the  De¬ 
partment  ultimately  adopts  as  part  of 
this  complaint  resolution  process  must 
ensure  that  the  rights  and  interests  of 
both  complainants  and  recipients  are 
protected.  And,  instead  of  raising  false 
expectations,  the  process  must  build  pub¬ 
lic  confidence  in  the  Department’s  ability 
and  willingness  to  meet  its  responsibility 
toward  complainants.  For  this  reason, 
the  Secretary  seeks  a  broad  range  of 
ideas  and  comment  from  the  public,  espe¬ 
cially  from  those  persons  most  affected 
by  the  Department’s  complaint-handling 
process. 

In  evaluating  various  procedures  that 
might  be  adopted  to  address  complaints, 
the  Department  must  ensure  a  well  bal¬ 
anced  compliance  program  that  takes 
into  account  all  of  the  Department’s  civil 
rights  obligations  and  that  most  effec¬ 
tively  identifies  and  eliminates  unlawful 
discrimination.  Thus,  staff  resources 
must  be  utilized  for  compliance  responsi¬ 
bilities  not  directly  related  to  the  investi¬ 
gation  of  complaints. 

An  analysis  of  the  complaint  workload 
indicates  that  between  1969  and  1974,  the 
number  of  complaints  received  by  the 
Office  for  Civil  Rights  grew  by  about  450 
percent.  Although  staff  increases  in  the 
Office  for  Civil  Rights  have  been  sub¬ 
stantially  greater  than  those  in  the  De¬ 
partment  as  a  whole,  these  increases 
have  not  permitted  the  Office  to  keep 
pace  with  the  rising  volume  of  com¬ 
plaints  received.  Due  to  the  enactment 
of  new  civil  rights  legislation  since  1972. 
and  the  issuance  of  regulations  imple¬ 
menting  this  legislation,  the  Department 
anticipates  a  continuing  upward  trend  in 
the  number  of  complaints  of  discrimina¬ 
tion  submitted. 

In  light  of  this  trend,  and  the  con¬ 
tinued  need  to  carry  out  an  effective 
compliance  review  program  in  addition 
to  complaint  investigations,  the  Secre¬ 
tary  has  supported  substantial  staff  in¬ 
creases  for  the  Office  for  Civil  Rights. 
In  his  Fiscal  Year  1977  budget  request, 
the  President  recommended  150  addi¬ 
tional  positions  to  assist  the  Department 
in  carrying  out  its  civil  rights  functions. 
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However,  even  if  the  additional  posi¬ 
tions  are  approved  by  Congress,  current 
and  projected  staff  resources  will  still  be 
inadequate  simultaneously  to  eliminate 
the  complaint  backlog,  to  resolve  all  in¬ 
coming  complaints  on  a  timely  basis,  and 
to  fulfill  other  essential  enforcement 
responsibilities.  Therefore,  to  help  ensure 
that  complaints  are  resolved  effectively 
and  within  a  reasonable  time,  new  pro¬ 
cedures  are  necessary  that  will  reduce 
the  direct  resource  demands  on  the  Office 
for  Civil  Rights. 

Issues 

There  are  two  basic  issues  concerning 
the  Department’s  enforcement  policy 
which  warrant  public  comment  and  dis¬ 
cussion. 

I.  The  first  issue  is  the  development  of 
a  workable  process  for  ensuring  the  reso¬ 
lution  of  complaints. 

The  Office  for  Civil  Rights  has  al¬ 
ready  adopted  a  policy  whereby  com¬ 
plaints  are  used  to  help  set  compliance 
review  priorities  and  whereby  all  com-, 
plaints  pending  against  a  recipient  are 
routinely  investigated  as  part  of  a  com¬ 
pliance  review  of  that  recipient.  In  ad¬ 
dition,  the  Office  has  traditionally  car¬ 
ried  out  complaint  investigations  inde¬ 
pendent  of  compliance  reviews. 

This  section  of  the  Notice  raises  a  se¬ 
ries  of  questions  concerning  additional 
approaches  and  practices  that  should  be 
publicly  explored.  Interested  persons  and 
organizations  are  encouraged  to  fully 
present  their  views  on  these  questions. 
At  the  same  time,  the  list  of  questions 
may  not  exhaust  all  the  possibilities  and 
implications  that  exist  and  should  be 
considered,  and  therefore  the  public  is 
invited  to  present  any  other  matters  that 
should  be  weighed  in  developing  an  ef¬ 
fective  complaint  resolution  process.  _ 

1.  What  type  of  information,  in  terms 
of  detail  and  format,  should  be  consid¬ 
ered  as  a  “complaint?”  Should  the  Office 
for  Civil  Rights  expect  a  complainant 
to  furnish  a  certain  minimum  of  infor¬ 
mation  or  supportive  documentation  con¬ 
cerning  an  allegation  of  discrimination 
before  proceeding  to  investigate  the  mat¬ 
ter  as  a  complaint?  Currently,  the  Office 
accepts  as  a  “complaint”  any  informa¬ 
tion  received,  in  any  manner,  that  al¬ 
leges  discrimination  by  a  recipient.  Would 
it  be  appropriate  for  the  Office  to  de¬ 
velop  guidelines  for  complainants  indi¬ 
cating  what  items  of  information  prop¬ 
erly  constitute  a  complaint?  If  so,  what 
standards  should  or  could  be  established 
in  such  guidelines? 

2.  Should  the  Office  give  priority  at¬ 
tention  to  certain  types  of  complaints? 
In  the  past,  complaints  have  often  been 
handled  on  a  first  come,  first  served  ba¬ 
sis,  or  in  connection  with  scheduled  com¬ 
pliance  reviews.  One  possible  alterna¬ 
tive  would  be  to  expedite  those  com¬ 
plaints  which  might  result  in  immediate 
and  irreparable  harm.  Are  there  other 
types  of  complaints  which  should  be  con¬ 
sidered  on  an  expedited  basis?  And,  in 
addition,  should  criteria  be  adopted  to 
determine  the  sequence  in  which  all  com¬ 
plaints  are  addressed?  If  so,  what  cri¬ 
teria  should  be  adopted? 


3.  Would  it  be  advisable  for  the  Office 
to  maintain  certain  identifiable  phases 
in  the  complaint  resolution  process 
(such  as  a  period  for  investigation,  for 
presentation  of  findings,  for  negotiation 
and  settlement,  for  the  initiation  of  en¬ 
forcement  action)  and  attach  timetables 
to  each  of  these  stages  in  moving  to  re¬ 
solve  each  complaint?  Would  such  a  sys¬ 
tem  help  to  resolve  all  complaints  as  ex¬ 
peditiously  as  possible,  or  would  it  prove 
to  be  impractical  or  unworkable,  given 
the  range  of  different  complaints  sub¬ 
mitted? 

4.  The  Department’s  current  position 
is  that  a  complaint  is  considered  to  be 
“resolved”  when  the  Office  for  Civil 
Rights  reaches  a  determination  that:  (a) 
the  allegation  of  discrimination  is  valid, 
and  either  an  appropriate  remedy  has 
been  offered  or  secured  or  enforcement 
action  is  initiated,  or  (b)  the  allegation 
of  discrimination  is  invalid.  Is  this  con¬ 
cept  fair  and  equitable  to  both  complain¬ 
ants  and  recipients? 

5.  To  what  extent  should  the  Office  in¬ 
volve  State  agencies  in  the  process  of  re¬ 
solving  individual  complaints?  For  in¬ 
stance,  a  possible  approach  is  to  require 
a  State  agency,  which  receives  Federal 
assistance  for  its  own  use  or  for  distri¬ 
bution,  to  investigate  and  make  findings 
concerning  some  complaints  the  Depart¬ 
ment  receives.  In  addition,  should  the 
Office  explore  the  feasibility  of  referring 
some  complaints  to  other  non-Federal 
agencies  such  as  local  and  State  human 
rights  agencies,  for  initial  investigation 
or  consideration? 

6.  What  kinds  of  effective  controls  and 
procedures  might  be  adopted  to  ensure 
that  when  complaints  are  referred  to  an¬ 
other  agency  for  investigation,  the  reso¬ 
lution  process  moves  along  as  expedi¬ 
tiously  as  possible?  For  example,  under 
what  conditions  should  the  Office  refer 
certain  complaints  to  State  agencies  for 
investigation?  Conceivably,  it  may  be 
appropriate  to  set  a  timetable  for  any 
such  investigations  and  to  monitor  care¬ 
fully  the  status  of  complaints  referred. 
In  addition,  would  it  be  necessary  or  de¬ 
sirable  to  formulate  any  other  standards 
or  to  provide  technical  assistance?  What 
sort  of  technical  assistance  should  be 
provided? 

7.  Under  what  circumstances,  and 
what  procedures,  should  the  Office  re¬ 
view  the  findings  made  by  a  State  agency 
or  any  other  non-Federal  agency  to 
which  complaints  have  been  referred  for 
investigation?  What  weight  should  be  ac¬ 
corded  to  such  findings?  Should  the 
Office  fully  investigate  a  complaint 
whenever  the  complainant  appeals  for  a 
Department  review  because  of  adverse 
findings  made  by  a  State  or  other  non- 
Federal  agency?  What  level  of  priority 
should  the  Office  give  to  reviewing  such 
adverse  findings? 

8.  In  the  past,  there  have  been  many 
cases  where  complaints  making  substan¬ 
tially  the  same  allegations  of  discrimina¬ 
tion  have  been  filed  with  another  Fed¬ 
eral  agency  as  well  as  with  HEW.  What 
coordination  procedures  might  be  de¬ 
veloped  between  HEW  and  other  Federal 


agencies  with  similar  jurisdiction  to  uti¬ 
lize  resources  effectively  and  avoid  dupli¬ 
cation? 

9.  Under  what  circumstances  should 
the  Office  withhold  action  on  a  complaint 
when  the  issues  raised  in  that  complaint 
are  being  considered  or  litigated  by  an¬ 
other  Federal  agency,  a  State  agency,  or 
private  party? 

10.  Would  it  be  appropriate  to  require 
all  recipients  to  establish  and  operate  in¬ 
stitutional  grievance  procedures  to  in¬ 
vestigate  and  attempt  to  resolve  com¬ 
plaints  of  discrimination?  Should  the  Of¬ 
fice  adopt  various  means  of  encouraging 
complainants  to  make  use  of  these  griev¬ 
ance  procedures?  One  possible  means  of 
doing  so  would  be  to  assure  a  complain¬ 
ant  an  expedited  review  of  the  complaint 
whenever  a  grievance  proceeding  result¬ 
ed  in  adverse  findings. 

11.  The  Office  has  traditionally  sought 
to  resolve  complaints  by  a  relatively  for¬ 
mal  process  whereby  complaints  are 
scheduled  for  investigation  and  negotia¬ 
tions  ensue  with  the  recipients  involved 
when  the  complaints  are  found  to  be 
valid.  Are  there  other,  less  formal  meth¬ 
ods  of  conciliation  or  mediation  that 
could  effectively  be  utilized  to  try  to  re¬ 
solve  some  complaints  prior  to,  or  instead 
of,  initiating  a  formal  process  of  investi¬ 
gation  and  negotiation? 

II.  The  second  basic  issue  on  which  the 
public  is  invited  to  comment  is  closely  re¬ 
lated  to  establishing  an  effective  and 
workable  complaint  resolution  process. 

As  indicated  earlier  in  this  Notice,  the 
Department’s  staff  resources  must  also 
be  committed  to  discharging  civil  rights 
enforcement  obligations  not  directly  re¬ 
lated  to  the  resolution  of  complaints. 
And,  the  Office  for  Civil  Rights  must  con¬ 
tinue  to  determine  periodically  Its  en¬ 
forcement  priorities  based  on  a  sound 
planning  System. 

Accordingly,  this  second  issue  concerns 
the  process  whereby  priorities  are  deter¬ 
mined,  and  the  extent  to  which  inter¬ 
ested  persons  and  organizations  should 
participate  in  this  process. 

1.  What  are  the  principal  factors  or 
criteria  the  Office  for  Civil  Rights  should 
assess  and  apply  in  periodically  estab¬ 
lishing  priorities  to  guide  its  non-com¬ 
plaint  oriented  activities? 

2.  What  basic  procedure  should  the 
Office  follow  in  establishing  priorities, 
and  how  often  should  priorities  be  deter¬ 
mined?  Currently,  compliance  review  ob¬ 
jectives  are  set  annually  through  a  dis¬ 
cussion  process  involving  both  regional 
office  and  headquarters  staff,  with  the 
final  decisions  made  by  the  Director. 

3.  In  what  manner  or  form  should  the 
Office’s  priorities  be  made  public  for 
comment  and  discussion?  To  what  ex¬ 
tent  should  recipients,  civil  rights  and 
other  public  interest  groups,  as  well  as 
individuals,  be  provided  the  opportunity 
to  help  determine  the  Office’s  priorities? 
By  what  means  could  or  should  the  Office 
facilitate  this  participation? 

Finally,  if  there  are  additional  issues 
concerning  the  Department’s  enforce¬ 
ment  policy  that  persons  or  groups  would 
like  to  comment  on,  the  Department  will 
consider  these  comments  as  well. 
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Invitation  to  Comment 

Persons  or  organizations  wishing  to 
submit  comments  or  suggestions  on  the 
matters  raised  in  this  Notice  of  Intent 
may  present  their  views  in  writing  to  the 
Director,  Office  for  Civil  Rights,  Depart¬ 
ment  of  Health,  Education,  and  Welfare, 
P.O.  Box  50180,  Washington,  D.C.  20004. 

Written  comments  and  information 
may  be  submitted  in  any  form,  such  as 
by  means  of  letters,  position  papers,  or 
memoranda.  There  are  no  special  rules 
concerning  format  that  apply.  However, 
to  assure  full  consideration,  all  written 
comments  should  be  submitted  on  or  be¬ 
fore  July  2,  1976.  Comments  received  in 
response  to  this  Notice  of  Intent  will  be 
available  for  public  inspection  in  Room 
3231,  330  Independence  Avenue,  S.W., 
Washington,  D.C.  20201. 

To  enable  the  Department  to  benefit 
fully  from  the  public’s  views  on  the  vari¬ 
ous  questions  raised  in  this  Notice,  the 
Office  for  Civil  Rights  will  also  seek  to 
hold  meetings  with  interested  persons 
and  organizations.  Such  meetings  will 
focus  on  a  broad  discussion  of  the  various 
ideas,  comments,  and  recommendations 
presented  to  the  Department  for  con¬ 
sideration.  Persons  and  organizations  de¬ 
siring  to  participate  in  such  meetings 
should  so  advise  the  Office  of  Public 
Affairs,  Office  few  Civil  Rights,  Area  Code 
202  245-6700,  as  promptly  as  possible. 

Dated  :  April  22, 1976. 

David  Mathews, 

Secretary. 
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